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Smmetlmc local government offi-
cials or members of local govern-
ment beards resign with the under-
standing that
effect at some future date. The ques-
tion then often arises: May the official
or board with power to fill the vacancy
do so before the vacancy actually oc-
curs? And, if the vacancy 1s within the
membership of the appointing board

the resignation will take

itself, may the board member who is
resigning participate in filling her or
his own vacancy? Although this set of
questions is not directly answered by
statute in North Carolina and has not
been litigated in this state, the answer
to both questions appears to be yes.
The chain of reasoning is as follows:

First, a member of a local govern-
ment board clearly may resign effec-
tive some date in the future.! Once the
resignation is accepted, it may not be
withdrawn, but it takes effect upon its
own terms,

Second, the case law nationally is
clear that when an appointing board or
official knows of a vacancy that will oc-
cur at a specific future date, the board
or official may appoint someone to fill
the vacancy before that future date.
Numerous cases support this rule; two
will illustrate it. In Board of Education v.
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Nevels,? the school board, acting in
December 1975, reappointed the su-
perintendent for a term to begin the
succeeding July. A new board took of-
fice in January 1977 and sought to have
the reappointment invalidated. The
Kentucky court upheld the reappoint-
ment, wnting that “[ijt has long been
the rule in Kentucky that there can be
a valid appointment to an office in ad-
vance of the time the vacancy actually
occurs. Prospective appointments to
office are gencrally deemed to Dbe
valid.” In State ex rel. Oklehoma Tax
Commission v. Mourer," the state tax
commission made 1ts appointment to a
county beoard of equalization on De-
cember 13, for a term beginning the
upcoming January 1. The enabling stat-
ute also called for appointments to the
board of equalization by the board of
county commissioners but prohibited
the tax commission and the county
commissioners from appointing per
sons residing in the same commission-
ers’ district. On January Z the county
commissioners purported to make their
appointment to the board of equali-
zation but appointed a person who re-
sided in the
district as the tax commission appoin-
tee. When the tax commission sued to
uphold their appointment, the Okla-
homa court ruled in favor of the earlier
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appointment: a board may make an ap-
pointment before a vacancy actually



occurs. Therefore, the tax commission
appointment was valid, and, having
been first, the tax commission appoint-
ment had precedence.’ I have found no
cases disagreeing with this basic rule,
and therefore [ expect the North Caro-
lina courts would adopt it as well,
should they face the question. The
rule, after all, does make sense: it allows
an appointing official or board, know-
ing of an impending vacancy, to make
sure there is no interruption in the per-
formance of the duties associated with
the office or position in question.
There is one important exception to
this general rule, one that would prob-
ably be accepted in North Carolina
along with the rule. When the vacancy
will not become effective until after
the conclusion of the terms of some or
all of the members of the appointing
body, the vacancy may not be filled by
the current members of the appointing
body. For example,
Norman v. Viebranz,® a school board
appeinted one of its members (Marcial)
to a regional vocational education
board as the school board’s ex officio
representative on that regional board.
Marcial was then defeated for reelec-
tion, which also cost him his seat on
the regional board. In anticipation of
Marcial's leaving the regional board,
the remaining members of the school
board appointed another school board
member,

in State ex rel.

Norman, to the seat on the
regional board. Shortly thereafter, the
new members of the school board
qualified for office, and they appointed
Viebranz to the same seat on the
regional board. In a suit between
Norman and Viebranz, the Ohio Su-
preme Court held that it was the new
school board, rather than the retiring
board, that was empowered to make
the appointment.”

Third, until the effective date of the
resignation, a resigning board member
'mains a full member of his or her
board, as entitled (or required) to par-
ticipate in board matters as any other

member.* When a board is filling a va-
cancy in its own membership, as
county commissioners and city coun-
cils are authorized to, and therefore the
person resigning is resigning as 4 mei-
ber of that board, he or she still remains
a member of the appointing board un-
til the resignation becomes effective.
The North Carolina statutes impose a
duty on the members of city councils
and boards of county comimissioners to
vote on all matters that come before
the board, unless excused as permitted
by statute.” The statutes limit the rea-
sons that justify such an excuse, and
those reasons are inapplicable to filling
one’s own vacancy.'” Therefore, if the
board acts to fill the vacancy in its own
membership before the vacancy in fact
occurs, the resigning member not only
may, but must, vote on the issue.

In conclusion, then,
comes settled that a vacancy in an of-
fice will occur at some date in the
future, the official or board with au-
thority to fill the vacancy may do so

when it be-

before the vacancy in fact occurs; the
only exception to this rule occurs when
the vacancy will not become effective
until after the end of the term of the
appointing official or of the terms of
some or all of the members of the ap-
pointing board. In addition, if the board
is filling such a future vacancy among
its own membership, the member
whose resignation is causing the va-
cancy may participate in filling it.

Notes

1. See In re Peoples, 296 N.C. 109, 250
S.E.2d 890 (1978), in which a district court
judge had resigned with a future effective
date and the court clearly assumed such a
resignation was possible and proper.

2. Board of Educ. v. Nevels, 551 S.W.2d
15 (Ky. Ct. App. 1977).

3. Nevels, 551 S.W.2d at 18.

4, State ex. rel. Oklahoma Tax Comm’n,
596 P.2d 882 (Ok. 1979).

5. Another relatively recent case ac-
cepting this general rule is Morrison v.
Michael, 159 Cal, Rptr, 568 (Cal. Ct. App.
1979), in which the court upheld a pros-
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